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interest, in permitting such examination by the commonwealth of a 
witness who on direct examination by it proved hostile. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 954.] 

Appeal from Circuit Court, Buckingham County. 

Wyatt Pendleton was convicted of murder in the second de- 
gree, and he appeals. Affirmed. 

F. C. Moon and /. B. Boatwright, both of Buckingham, for 
appellant. 

John R. Saunders, Atty. Gen., and /. D. Hank, Jr., and Leon 
M. Basile, Asst. Attys. Gen., for the Commonwealth. 



DEITZ v. WHYTE. 
Sept. 22, 1921. 
[109 S. E. 212.] 

1. Attachment (§ 103*)— Affidavit Held Not to Show Decree on 
Which Execution Could Issue. — Statements in an affidavit for attach- 
ment under Code 1904, § 2961, referring to a decree as showing the 
amount due, held not to warrant a presumption that plaintiff had a 
personal decree against defendant on which execution could issue, and 
that therefore attachment would not lie. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 92.] 

2. Appeal and Error (§ 1002*) — Verdict for Claimant in Attach- 
ment on Conflicting Evidence Conclusive. — Verdict for a claimant in 
attachment rendered on conflicting evidence will not be disturbed. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 605.] 

3. Fraudulent Conveyances (§ 149 (2)*) — Recording Statute Inap- 
plicable Where Possession Passes to Third Party before Plaintiff's 
Rights Attach. — Where defendant sold the property to a third party, 
who obtained possession before plaintiff's rights attached it was im- 
material that the bill of sale was never recorded. 

[Ed. Note. — For other cases, see 6 Va.-W. Va. Enc. Dig. 586.] 

4. Appeal and Error (§ 1058 (1)*) — Erroneous Exclusion of Evi- 
dence Harmless Where Subsequently Admitted. — Where evidence is 
erroneously excluded, but subsequently admitted, the error is harmless, 
no prejudice having resulted. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 584.] 

5. Evidence (§§ 243 (1, 7)*)— Agent's Declarations Not During 
Agency Inadmissible against Principal. — The declarations of an agent 
made before the agency began or after its termination cannot be 
given in evidence against his principal. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 282.] 

6. Evidence (§ 121 (3)*)— Claimant's Letter of Instruction to 



♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Agent Admissible as Part of Res Gestae on Issue of Ownership. — 

Where certain mules and a horse were attached, on an issue of own- 
ership set up by a claimant, the claimant's letter of instructions to his 
agent sent when the property was delivered to him for pasturage, 
stating that it belonged to claimant, held admissible as part of the res 
gestae. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 929.] 

7. Trial (§ 191 (4)*) — Instruction Not Erroneous as Assuming 
Facts. — In attachment, where a third party made claim to the prop- 
erty through a sale, an instruction on that subject held not erroneous, 
as assuming the fact of a sale, or that the person to whom claimant 
delivered the property was his agent. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 744.] 

8. Appeal and Error (§ 362 (2)*)— Petition for Writ of Error Must 
Specifically Point out Errors. — A petition for a writ of error is a 
pleading, and must specifically point out the errors complained of, 
a reference generally to "various other errors" being insufficient. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 502.] 

Error to Circuit Court, Tazewell County. 

Action in attachment by William F. Deitz, against Samuel G. 
Walker, wherein W. W. Whyte rilled a petition claiming owner- 
ship of the property levied on. Judgment for the intervening 
claimant and plaintiff brings error. Affirmed. 

Sexton & Roberts, of Bluefield, W. Va., for plaintiff in error. 
R. 0. Crockett, of Tazewell, for defendant in error. 



DEITZ v. HIGH. 
Sept. 22, 1921. 
[109 S. E. 215.] 

1. Appeal and Error (§ 1067*)— Error, if Any, in Striking Part of 
Instruction, Leaving Substance Intact, Harmless. — Where plaintiff in 
error admitted that the act of the court in striking part of an instruc- 
tion left the substance practically intact, the error, if any, was harm- 
less. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 601.] 

2. Appeal and Error (§ 730 (1)*)— Assignment Failing to Specify 
Error in Instructions Held Insufficient. — An assignment of error 
based on the giving of certain instructions admittedly correct as ab- 
stract propositions, but claimed to be improper in the particular case, 
held insufficient as not pointing out the reasons why the instructions 
were not proper. 

[Ed. Note. — For other cases, see 1 Va.-W Va. Enc. Dig. 581.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



